
 
 

MASSACHUSETTS DEVELOPMENT FINANCE AGENCY  
REQUEST FOR PROPOSALS FOR A BETTERMENT ASSESSMENT CONSULTANT FOR THE  

COMMERCIAL PROPERTY ASSESSED CLEAN ENERGY MASSACHUSETTS PROGRAM 
NOVEMBER 12, 2019 

 

1. Background  

The Massachusetts Development Finance Agency (“MassDevelopment” or the “Agency”) is a body politic 

and corporate, and a public instrumentality of the Commonwealth of Massachusetts (the 

“Commonwealth”), created pursuant to M.G.L. c . 23G to help foster economic development across the 

Commonwealth.  The Agency is governed by an 11-member Board of Directors.  MassDevelopment prides 

itself on a team-oriented, solutions-based approach to economic development.  The Agency provides its 

clients with entrepreneurial solutions to complex real estate projects and financing options that create 

economic opportunities within Massachusetts. Our staff is located in offices throughout the 

Commonwealth.  

2. Description 

MassDevelopment is soliciting proposals from qualified firms/vendors to serve as the Betterment 

Assessment Consultant (the “Consultant”) for the Commercial Property Assessed Clean Energy (“PACE”) 

Program (“PACE Massachusetts” or the “Program”).  Under a separate solicitation, MassDevelopment is 

concurrently seeking proposals for a Payment Servicer (“Servicer”) for the Program that will be selected 

following the same schedule.  Respondents to this Request for Proposals (“RFP”) are encouraged to read 

the Payment Servicer RFP. 

MassDevelopment has been designated as the Administrator for the Program and, in consultation with the 

Massachusetts Department for Energy Resources (“DOER”), has established a Program for property 

owners utilizing third party private capital providers to finance energy improvements to commercial and 

industrial properties within the Commonwealth. 

The purpose of this RFP is to solicit a pool of qualified firms from which a Consultant can be selected for 

the Program.  The goal of the RFP is to secure the services described in the following sections through an 

open, equitable, and competitive process that meets the needs of the Agency and best serves the needs of 

the Program.   

3.       Selection Process Schedule 

The schedule is expected to proceed as follows: 

 RFP Issued     November 12, 2019 

 Deadline for Respondent Questions  November 19, 2019 no later than 1pm EST 

 Answers to Questions Posted   November 27, 2019 
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 Proposals Due     December 10, 2019 no later than 5pm EST 

 Oral Presentations (if necessary)  Week of December 16, 2019 

 Selection of Consultant    December 31, 2019 

 

Questions concerning this RFP must be submitted via email to Wendy O’Malley at 

womalley@massdevelopment.com no later than 1:00 pm on November 19, 2019.  Respondents are 

advised that all clarifications and exceptions including, without limitation, those relating to the terms and 

conditions of the contract, must be submitted prior to submission of a proposal.  A list of any timely 

received substantive questions and the Agency’s answers thereto will be posted on the Agency’s website 

on November 27, 2019 and shall constitute an addendum hereto.  Any addenda to this RFP will become 

part of the ensuing contract.  

Respondents may not contact any Agency staff (except as outlined above), Agency Board members, 

individuals at the Commonwealth’s Executive Office of Administration & Finance (“EOAF”), DOER or any 

other Commonwealth department or agency staff or officials regarding this RFP.  Any technical inquiries or 

other communications related to this RFP are required to be addressed only to 

womalley@massdevelopment.com. This restriction extends from the date of this RFP and continues until 

the selection process is concluded.  Failure to observe this prohibition shall be grounds for disqualification. 

Proposals submitted in response to this RFP are due at the Agency no later than 5:00 pm EST on 

December 10, 2019.  Proposals should be no more than 10 pages in length (not including Appendices) and 

be in a PDF or WORD format.   Responses should be clearly marked “RFP – Betterment Assessment 

Consultant for the Commercial Property Assessed Clean Energy Program.”  Proposals must be submitted 

via mail or hand delivery on one CD or flash drive plus six (6) hard copies to: 

Wendy O’Malley 

Vice President, PACE Massachusetts Program Manager 

 MassDevelopment 

 99 High Street, 11th Floor 

 Boston, MA  02110  

 

In addition, please email a copy of the proposal to:  womalley@massdevelopment.com.   

This RFP and any addenda hereto will be posted on the appropriate page of MassDevelopment’s website 

(http://www.massdevelopment.com/rfp-rfq/).  Any proposal, or piece of a proposal, received after the 

time specified will be considered a late proposal.  A late proposal may NOT be considered for award.  

Delays in mail deliveries or any means of transmittals, including couriers, shall not excuse late proposal 

submissions. 

4. Selection Process 

There will be no public opening of proposals submitted under this RFP.  A selection committee established 

by MassDevelopment will be convened to review the submitted proposals.  See Section 8 for evaluation 

mailto:womalley@massdevelopment.com
mailto:womalley@massdevelopment.com
mailto:jmarkowitz@massdevelopment.com
http://www.massdevelopment.com/rfp-rfq/
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criteria.  The selected respondent will be expected to enter into and perform services subject to a contract 

substantially in the form attached hereto.  MassDevelopment reserves the right to make changes to the 

contract prior to the execution thereof.  The selection of a proposal by MassDevelopment does not 

obligate MassDevelopment to enter into a contract with the respondent. 

Award of a contract for the work contemplated by this RFP may be subject to the approval of 
MassDevelopment’s Board of Directors. 
 

The Agency reserves the right to waive any of the formalities of this RFP, to request additional information 

or clarification from any firm, to negotiate with any firm, or reject any or all proposals or parts of 

proposals, to solicit new proposals, and to award contracts to one or more respondents or to reject any or 

all respondents as it deems in its best interest. 

5. Diverse Business Enterprises 

MassDevelopment strongly encourages the use of Minority Owned Business Enterprises (“MBEs”), 

Women Owned Business Enterprises (“WBEs”), Veteran-Owned Business Enterprises (“VBEs”), and Service 

Disabled Veteran Business Enterprises (“SDVBEs”, and collectively with the MBEs, WBEs, and VBEs 

hereinafter referred to as “Diverse Business Enterprise(s)”), each as certified by or recognized as certified 

by the Commonwealth of Massachusetts Operational Services Division’s Supplier Diversity Office (“SDO”) 

pursuant to 425 CMR 2.00, as consultants, contractors, subconsultants, subcontractors, and suppliers in 

the procurement of its direct design, engineering, construction and all professional services.   

Accordingly, MassDevelopment has developed a Diverse Business Participation Program (the “DBE 

Program”) which establishes criteria to encourage and measure participation by Diverse Business 

Enterprises in the provision of such services.  The DBE Program addresses MassDevelopment’s 

commitment and the commitment of respondents to this RFP, to seek opportunities for Diverse Business 

Enterprise participation in this contract. 

Please see MassDevelopment’s DBE Program guidelines and forms, attached hereto, which must be 

submitted with respondent’s proposal. 

6. PACE Massachusetts Program Background and Summary of Relevant Process 

 

Pursuant to Chapter 23M of the Massachusetts General Laws, the Agency is establishing the Program, in 

consultation with the DOER. PACE financing will be secured as to both principal and interest by an 

assignment of a municipal betterment assessment lien on the qualifying commercial or industrial property 

to be improved, which lien is imposed by the municipality in which the project is located with the consent 

of the property owner. Each participating municipality will enter into an agreement with 

MassDevelopment, outlining the municipality’s and MassDevelopment’s roles and responsibilities. The 

form of Municipal Assessment and Assignment Agreement, Capital Provider Assignment Agreement and 

the Financing Agreement will be provided by addenda. 
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A summary of the portion of the Program that is relevant to the services contemplated by this RFP follows: 

i. A proposed project is reviewed and approved by the Agency and DOER for participation in the 

Program; 

ii. A project proponent (usually, the owner of the qualifying commercial or industrial property) is 

notified of the approval and arranges for project financing with the PACE capital provider of its 

choice; 

iii. After being notified that a PACE project has been approved for participation in the Program, 

MassDevelopment gives preliminary notice to the municipality in which the project is located 

and, in connection with the closing of the PACE financing, the municipality (at the direction of 

the Agency) levies a PACE betterment assessment and imposes a lien on the applicable 

commercial/industrial property (the “PACE lien”) in the full amount of the PACE financing; 

iv. At closing, the PACE lien is recorded in the applicable Registry of Deeds, on behalf of the 

municipality by MassDevelopment, and is assigned by the municipality to MassDevelopment; 

MassDevelopment, in turn, assigns the PACE lien to the PACE capital provider; 

v. The municipality will collect PACE betterment assessment installment payments from the 

property owner (usually billed as a separate line item on the property owner’s real estate tax 

bill from the municipality; frequency will vary depending on the municipality but is generally 

expected to be quarterly); 

vi. The municipality will pay over to the Servicer via wire or electronic transfer the PACE 

betterment assessment payments collected from the property owner within 30 days of 

receipt;  

vii. The Servicer will pay the PACE betterment assessment payments received, after deduction of 

applicable administrative amounts, to the applicable PACE capital providers.  The Servicer will 

pay the amounts due to the PACE capital providers and the applicable administrative 

amounts; 

viii. In event of a non-payment, Servicer to send required notices and correspondence; 

ix. In the event of non-payment, the capital provider has the right to exercise its rights and 

remedies and begin the foreclosure process. 

 

7. Scope of Services 

The following comprises the anticipated scope of services for the Consultant:  

A. These activities shall include, but not be limited to, the following:  

i. Consult on Program set up, including reviewing procedures for the collections of the 

PACE assessments. 

ii. Reviewing a copy of the PACE Betterment Assessment Statement for each financing, 

including the payment schedule, from MassDevelopment.   

iii. At closing, work with the municipality to get betterment assessments entered in their 

computer systems.  Provide consulting services to each municipality on an as needed 

basis. 
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iv. Provide statements or other documents or computer files as needed to municipality 

so that they can get betterment assessment on tax roll. 

v. Other Program activities as directed by MassDevelopment. 

 

8. Elements of Proposal 

All proposals shall provide the information requested below in such detail to allow MassDevelopment to 

conduct an informed and fair selection process.  A submission must, at a minimum, include the following 

minimum qualifications: 

A. Consultant Experience 

i. Discuss your firm’s experience for like work acting as a PACE Betterment Assessment 

Consultant, Special Assessment Consultant or similar for municipalities, states or other 

energy improvement financing programs, similar in structure and complexity to the 

PACE Massachusetts Program and/or other programs wherein funding is supplied 

through the levy of betterment assessments. 

ii. Provide three references for like work acting as a PACE Consultant, Special Assessment 

Consultant or similar for municipalities, states or other energy improvement financing 

programs, similar in structure and complexity to the PACE Massachusetts Program 

and/or other programs wherein funding is supplied through the levy of betterment 

assessments (Massachusetts experience preferred); Include the name, telephone 

number(s) and physical and e-mail addresses of the contact person at each reference. 

iii. List your firm’s major consultant engagements during the last three (3) years and 

provide a brief description of each scope of work. Include in the description the types 

of financings, amounts, and terms, total number, and geographic service area. 

iv. Provide information on any experience with the collection of betterment assessments 

or experience with tax collecting services for municipalities.   

v. Discuss your understanding of municipal software utilized for tax collection and how a 

PACE betterment assessment is entered into the system. 

vi. Do you see the Consultant providing annual services to the Program and if so, please 

provide a list of tasks. 

vii. Has your firm served in the collections process for any like Programs?  What was your 

role and how did/do you handle delinquent payments? 

viii. Provide information on any experience in working with state or federally funded 

energy efficiency programs.  

ix. Provide a brief description of services you expect to provide to MassDevelopment. 

Indicate whether your firm is prepared to render the services enumerated in this RFP 

using its own resources or will be subcontracting any of the services. The description 

should emphasize particular services to be provided in order for MassDevelopment to 

administer the Program at the lowest cost possible, consistent with the Program’s 

design and statutory obligations.  
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x. Discuss the firm’s understanding of PACE Massachusetts and the proposed role of the 

Consultant.  Do you recommend any changes?  Why? 

xi. Discuss other pre-financing and post-transactional services your firm offers and how 

those services might benefit the Agency in the context of the proposed engagement. 

xii. Provide a history of the firm and information concerning the firm to include number of 

locations, number of employees, location of the office in which the primary coverage 

team will be housed and any additional information you believe will be useful to the 

Agency. Please include any significant changes in your firm’s organization, focus or 

leadership in the last five years and whether any changes are anticipated in the near 

future.  

xiii. Describe the qualifications of key personnel and team members that will be involved, 

including their role and the extent of their participation, their capabilities and relevant 

experience.  Specifically, describe the persons on your team who will work on the 

Program and estimated percentage of work to be completed by each team member.  

The firm should include resumes for all key personnel in an appendix to the response. 

xiv. Describe any recent work with the Agency or the Commonwealth.  Include descriptions 

of any engagements that you feel are most similar to the relationship that you envision 

with the Agency here.  Provide references for each with the names, titles and contact 

information. 

xv. Provide evidence your firm is in good standing, including a schedule of current litigation 

and lawsuits that have been resolved in the past five (5) years (include at minimum, 

parties, nature of the litigation, amount in controversy and disposition).  

MassDevelopment also requires a representation from your firm that there is no 

administrative proceeding or investigation underway in connection with the firm that 

could have an adverse impact on the firm’s financial condition or could materially 

impact the firm’s ability to serve as the Consultant for PACE Massachusetts. 

xvi. PRICING INFORMATION MUST BE SUBMITTED IN A SEPARATE ENVELOPE AND 

ELECTRONIC FILE FROM THE ABOVE QUALITATIVE INFORMATION.  Describe fee 

estimates for the services you will provide the Program as described in this RFP and 

how the firm proposes to structure such fees.  In addition, if you suggested additional 

recommended services, please detail the fees for these additional services.  

Discuss any other considerations that you feel the Agency should consider in evaluating the firm’s 

qualifications.  

B. Diverse Business Enterprise (DBE) Participation Schedule and narrative 
 
C. Insurance 

In addition, proposals must include proof of adequate financial stability (for example, 

financial statement or other indicia of financial stability) and insurance coverage.  More 

particularly, respondents should provide a certificate of insurance setting forth the 

respondent’s current liability insurance coverage including limits and deductibles.  
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Respondents must provide a statement declaring the respondent’s agreement, if 

awarded this contract, to purchase and maintain the insurance coverage in the 

amounts set forth below, which insurance shall be evidenced by a certificate of 

insurance from an insurance company having an A.M. Best rating of “A-, VII”, which is 

licensed to transact business in the Commonwealth of Massachusetts: 

(a) Commercial General Liability Requirements - $1 million per occurrence; $2 

million product liability, contractual liability and general aggregate. Policy 

must be written on a per project basis;  

(b)  Auto liability – $1 million (CSL) covering all Owned, Non-Owned and Hired 

vehicles; 

(c)  Cyber risk insurance: not less than $500,000 per claim to be maintained for 

the duration of the agreement and three years following its termination. 

(d) Workers’ Comp – Statutory $500k accident; $500k disease; $500k policy 

limits; and 

(e) Professional liability – $1 million in general liability written on a claims made 

basis.  

MassDevelopment must be listed as additional insured on (a) and (b) above.  

9. Evaluation Criteria 

The Agency’s selection committee will evaluate and compare each firm’s proposal using the following 

evaluation criteria.  The criteria below are not an exhaustive list and are not listed in any order of 

importance: 

 Understanding of PACE Massachusetts and the role of the Consultant. 

 Experience with Massachusetts property taxes or betterment assessment funded 

programs or other energy improvement financing programs similar in structure and 

complexity to PACE Massachusetts. 

 Experience with PACE programs in other jurisdictions.  

 Evidence of firm’s good standing. 

 Firm’s proposed cost for providing services.  

Selection of the successful firm will be made using a best overall value determination with a goal of 

selecting a firm that is responsible, possesses superior management, financial and technical capabilities 

necessary to fulfill the requirements of the contract, and whose proposal conforms to the RFP’s 

requirements stated herein.  Respondents will be judged by an integrated assessment of the general 

considerations and specific criteria defined in the evaluation criteria set forth herein to be most 

advantageous to the Agency.  The proposed price will be a significant, but not determinative, 

consideration. 
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MassDevelopment reserves the right to consider other factors, including information that may not be 

provided in the proposals if it deems the information relevant to the evaluation and selection process.  

MassDevelopment reserves the right, but is not obligated, to waive or modify any irregularities or 

informalities in the responses received. 

10. General Provisions 

 

A. MassDevelopment reserves the right to reject any or all responses or parts of responses, to solicit 

new responses and to award contracts as it determines, in its sole discretion, to be in the best 

interest of the Agency. 

B. By submitting a proposal to MassDevelopment, respondent is certifying that its offer is in all 

respects bona fide, fair and made without collusion or fraud with any person.  As used in this 

section, “person” shall mean any natural person, joint venture, partnership, corporation or other 

business or legal entity.  

C. MassDevelopment employees and respondents are subject to G.L.c. 268A, the Massachusetts 

Conflict of Interest Law.  Respondent represents that it has reviewed the Conflict of Interest law, 

has not violated the law, and covenants that it will remain in compliance with G.L.c. 268A. 

D. Respondents are encouraged to utilize qualified Diverse Business Enterprises (as defined above).  

MassDevelopment hereby notifies all respondents that Diverse Business Enterprises will be 

afforded full opportunity to submit offers and/or proposals in response to this RFP and will not 

be subjected to discrimination on the basis of race, color, sex or national origin in consideration 

for an award. 

E. Potential respondents are hereby notified that issuance of this RFP and receipt of proposals do 

not assure that a firm will be selected.  

F. MassDevelopment is not liable for any costs incurred by a respondent in the preparation and 

production of a proposal or for any work performed prior to contract execution.   

G. MassDevelopment reserves the right to waive any informalities, minor deviations, insignificant 

mistakes and matters of form rather than substance and to seek clarification of the proposals, 

which can be waived or corrected without prejudice to other respondents, potential respondents 

or MassDevelopment.  No officer or agent of MassDevelopment is authorized to waive this 

reservation. 

H. A proposal may be modified or withdrawn by a respondent prior to ten (10) business days after 

the proposal submission deadline by delivering a written notice to the location designated as the 

place where proposals are to be received. 

I. Any proposal submitted in response to this RFP that is not modified or withdrawn as specified in 

Section 9 (H) above, shall be considered a firm offer and shall remain effective unconditionally for 

ninety (90) days. 

J. No respondent shall hold any press conference, issue any news releases, or make 

announcements concerning its selection or non-selection for a contract prior to 

MassDevelopment’s public release of this information; thereafter any such press conference, 

release, or announcement shall be made only after obtaining the written approval of 

MassDevelopment. 
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K. MassDevelopment provides respondents with an opportunity to informally resolve disputes, 

complaints or inquiries related to MassDevelopment proposal solicitations or contract awards.  

MassDevelopment encourages respondents to seek resolution of disputes through consultation 

with MassDevelopment staff.  All such matters will be accorded impartial and timely 

consideration.  If consultation with MassDevelopment staff does not lead to a resolution of the 

dispute, respondents must file a written dispute with the MassDevelopment Office of General 

Counsel.   

L. During the evaluation process, the content of each proposal will be held in confidence and details 

of any proposal will not be revealed (except as required under law).    

M. Unless otherwise specified in the response to the RFP, the quoted price includes all overhead, 

insurance, taxes, fees, and licenses applicable to the delivery or services set forth in the proposal. 

N. Respondents are further advised that upon signing a contract, the selected firm must certify that 

it has complied with any and all laws of the Commonwealth relating to the payment of taxes, 

reporting of employees and contractors, and withholding and remitting of child support as 

required by M.G.L. c. 62C, §49A, and has either (i) filed all tax returns and paid all taxes required 

by law; (ii) has filed a pending application for abatement of such taxes; (iii) has a pending petition 

before the appellate tax board contesting such taxes; or (iv) does not derive taxable income from 

Massachusetts Sources such that it is subject to taxation by the Commonwealth of 

Massachusetts; and must certify that it is a “Qualified Employer” or an “Exempt Employer” as 

defined under Chapter 521 of the Massachusetts Acts of 1990, as amended by Chapter 329 of the 

Massachusetts Acts of 1991, and 102 CMR 12.00 et. seq. as provided in the contract. A firm’s 

failure to certify compliance with said laws would be cause for MassDevelopment not to enter 

into a contract.  MassDevelopment further reserves the right to investigate, at any time prior to 

MassDevelopment’s execution of a contract or during the term of a contract, any information 

indicating that there has been a failure to comply with said laws.  If MassDevelopment 

determines that any selected firm has not complied with said laws, it shall decline to enter into a 

contract, may terminate any contract entered into, and further may decline to extend the 

contract.  

O. This procurement is subject to M.G.L. c. 7 §§ 22C – 22F which provides that a state agency, state 

authority, the house of representatives or the senate may not procure goods or services from any 

person employing ten or more employees in an office or other facility located in Northern 

Ireland, who fails to certify that: 

(a) he/she does not discriminate in employment, compensation, or terms, conditions and 

privileges of employment on account of religious or political belief; and 

(b) he/she promotes religious tolerance within the work place, and the eradication of any 

manifestations of religious and other illegal discrimination; and 

(c) he/she is not engaged in the manufacture, distribution or sale of firearms, munitions, 

including rubber or plastic bullets, tear gas, armored vehicles or military aircraft for 

use or deployment in any activity in Northern Ireland. 

M. G. L c. 7, §§22C – 22F shall not apply if (i) the procurement is essential, as determined by 

MassDevelopment, and compliance would eliminate the only proposal or offer or would result in 
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inadequate competition; or (ii) there is not comparable proposal or offer (i.e. within 10%) by a 

certifying firm; or (iii) the firm does not employ ten or more employees in an office or other 

facility located in Northern Ireland. 

P. MassDevelopment is subject to the requirements concerning the disclosure of public records 

under the Massachusetts Public Records law, M.G.L. c. 66, and thus documents and other 

materials made or received by MassDevelopment are subject to public disclosure. 

Q. All respondents must be registered to do business in the Commonwealth of Massachusetts and 

be in good standing with the Secretary of the Commonwealth.  MassDevelopment may request 

evidence of good standing prior to entering into any contract. 

R. See the attached contract form for other certifications and other provisions with which the 

selected respondents must comply.  MassDevelopment reserves the right to modify this contract 

and certifications to the extend it deems necessary. 

S. A respondent will not be selected if it appears on any list of debarred or suspended contractors 

maintained by the Commonwealth or the federal government. 
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ATTACHMENTS 

 

 Consultant Agreement; 

 MassDevelopment’s Diverse Business Participation Program Guidelines; 

 PACE Massachusetts Municipal Assessment and Assignment Agreement; Capital Provider 

Assignment Agreement; and Form of PACE Financing Agreement may be added by addenda. 
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[FORM OF CONSULTANT AGREEMENT] 
 

 

THIS  CONSULTANT  AGREEMENT  (“Agreement”)  is  made  as of January __, 2020 

(the “Effective Date”), by and between the MASSACHUSETTS DEVELOPMENT 

FINANCE AGENCY, a Massachusetts body politic and corporate created and established under 

Chapter 23G of the Massachusetts General Laws and having a principal place of business located 

at  99  High  Street,  11th  Floor,  Boston,  MA  02110  (“MassDevelopment”  or  “Agency”)  and 

  ,  a  , having   a principal 

place of business at______________ (“Consultant” or 

“Betterment Assessment Consultant”).  MassDevelopment and Consultant may hereinafter be 

referred to individually as a “Party” or collectively as the “Parties”. 
 

WHEREAS, MassDevelopment desires to retain Consultant to serve as the betterment 

assessment consultant (the “Consultant” or “Betterment Assessment Consultant”) for the 

Commercial Property Assessed Clean Energy (“PACE”) Program (the “Services”); and 
 

WHEREAS, Consultant is qualified, experienced and capable of providing, and desires to 

provide, such Services to MassDevelopment in accordance with the provisions of this Agreement 

and the Request for Proposal issued on November 12, 2019. 
 

NOW THEREFORE, in consideration of the mutual promises and conditions contained 

herein, and for other good and valuable consideration, the sufficiency and receipt of which is 

hereby acknowledged, the Parties do hereby agree as follows: 

 
ARTICLE I – SERVICES  

1. Betterment Assessment Consultant. Responsibilities and tasks shall include, but not be 

limited to, the following:  

i. Consult on Program set up, including reviewing procedures for the collections of the 

PACE assessments 

ii. Reviewing a copy of the PACE Betterment Assessment Statement for each financing, 

including the payment schedule, from MassDevelopment.   

iii. At closing, work with the municipality to get betterment assessments entered in their 

computer systems.  Provide consulting services to each municipality on an as needed 

basis. 

iv.      Provide statements or other documents or computer files as needed to municipality so 

that they can get betterment assessment on tax roll. 

v.      Other Program activities as directed by MassDevelopment. 
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2. Individuals. Consultant’s obligations hereunder shall be performed primarily by 

Consultant. Consultant shall not substitute, remove or add any individual without the prior 

written consent of MassDevelopment. In the event of termination of Consultant under this 

Agreement, MassDevelopment shall not engage any individual or other person acting by or on 

behalf of Consultant in connection with the services to be performed by Consultant under this 

Agreement (the “Services”), and if MassDevelopment engages the services of an entity which 

employs any such individual, it will not permit such individual or other person to render the 

Services. 
 

ARTICLE II – TERM  

1. Term. This Agreement shall commence on the Effective Date and, unless 

extended as provided below, shall expire on the date which is three (3) years after the Effective 

Date (as may be extended, the “Expiration Date”). MassDevelopment shall have the right, 

exercisable in its sole election, to extend the term of this Agreement for a period of two (2) years 

(the “Extension Option”). MassDevelopment may exercise the Extension Option delivering 

written notice thereof to Consultant prior to the initial Expiration Date. 
 

2. Termination. 
 

(a) Notice of Intention to Terminate for Cause. If at any time reasonable 

concerns about a Consultant’s performance of its obligations under this Agreement arise, 

MassDevelopment may demand adequate, written assurance of performance consistent with this 

Agreement. In the event of a default, MassDevelopment shall give Consultant ten (10) days prior 

written notice (the “Default Notice”), informing Consultant that MassDevelopment, acting on 

knowledge or belief, has concluded that Consultant is in default of the Agreement. Consultant 

shall have thirty (30) days to cure said default. If Consultant cures the default, then the Default 

Notice shall be null and void. If, in the judgment of MassDevelopment, Consultant has not cured 

the default, MassDevelopment may, but shall not be required to, terminate this Agreement by 

delivering written notice thereof (the “Termination for Cause Notice”), and Consultant shall be 

paid in accordance with and subject to the provisions of Article V below, and the termination of 

this Agreement will be treated as a termination for convenience. Failure by MassDevelopment to 

enforce any provision of this Agreement or exercise its right to terminate this Agreement as 

aforesaid shall not be a waiver and shall not prevent MassDevelopment from enforcing that 

provision or any other provision of this Agreement in the future or exercising its right to 

terminate this Agreement. 
 

(b) Notice of Intention to Terminate Without Cause. MassDevelopment may 

terminate this Agreement without cause at any time upon thirty (30) days prior written notice to 

Consultant (the “TWC Notice”). In the event MassDevelopment terminates this Agreement 

without cause, within thirty (30) day s after receiving the TWC Notice, Consultant shall deliver 

to MassDevelopment reasonably detailed documentation of the out-of-pocket expenses incurred 

by 
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Consultant in connection with the Services. Within thirty (30) days of receiving such 

documentation from Consultant, MassDevelopment shall reimburse Consultant for all such out-

of-pocket expenses. 

 

3. Actions of Consultant Upon Termination. 
 

(a) Upon termination, Consultant shall immediately proceed in accordance 

with any specific instructions included in the Termination for Cause Notice or the TWC 

Notice, protect any work product and deliverables, and make every reasonable effort to 

mitigate costs that may result from the termination. 

 

(b) If MassDevelopment terminates Consultant, Consultant shall promptly 

deliver to MassDevelopment all data, evaluations, calculations, plans, studies, details, 

specifications, estimates, reports, documents, or other work product or deliverables, acquired 

or created by Consultant, pertaining to the Services performed up to the time of termination. 

Upon receipt, MassDevelopment shall have full power and authority to take possession of and 

use all such records, documents, working papers, etc. and prosecute the Services to completion 

by contract or agent or as MassDevelopment otherwise may deem expedient. This provision is 

specifically enforceable. 
 

4. Authority Termination, Final Accounting. Upon receipt of the Termination of 

Cause Notice or the TWC Notice, the employment and any authority created pursuant hereto 

shall immediately cease, but Consultant agrees to fulfill all reporting functions hereunder for 

until the date on which this Agreement shall terminate. Consultant shall also immediately 

deliver to MassDevelopment all materials and supplies, contracts and documents, and other 

papers and records pertaining to the Disposition Properties, Acquisition Properties or Lease 

Properties, provided that Consultant may keep copies for its files of documents or records 

generated by Consultant or to which Consultant is a party on the explicit condition that such 

documents and records and the contents thereof shall not be disclosed to any other party or to 

employees or agents of Consultant not directly involved in the Services, and Consultant agrees 

not to allow any such disclosure to occur. Notwithstanding the forgoing, Consultant may 

disclose the information to attorneys, accountants and other consultants only with respect to 

any litigation or as required by law, court order or process, deposition or discovery or any 

other information that is generally available to the public. 
 

ARTICLE III – FEES  

 

1. See Fee schedule attached at Exhibit A. 

 

ARTICLE IV – INDEMNIFICATION  

As a material inducement for MassDevelopment to enter into this Agreement, 

Consultant shall indemnify, defend and hold harmless MassDevelopment, its successors and 

assigns, and all of their officers, directors, lenders, shareholders, beneficial owners, trustees, 

partners, affiliates, agents and employees (collectively “MassDevelopment Indemnitees”) 

against any and all claims, losses, judgments, awards, penalties, fines, forfeitures, reasonable 
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attorneys’ fees and related litigation or arbitration costs and expenses, and amounts paid in 

settlement (“Losses”), which in any way arise out of or relate to any claim(s) against any 

MassDevelopment Indemnitee which arise out of or relate to Consultant and/or the Services. 

Subject to the limitations contained in this Agreement, Consultant shall make full and timely 

payment to each and every MassDevelopment Indemnitee of any expenses (including 

reasonable attorneys’ fees and costs and expenses) which such MassDevelopment Indemnitee 

may incur in the enforcement of this Section against Consultant. This indemnity shall survive 

any amendment, modification, renewal, expiration or termination of this Agreement. 

 
 

ARTICLE V – DIVERSE BUSINESS ENTERPRISE PREFERENCE  

 

 It is the policy of the Commonwealth and the Agency to promote equity of 

opportunity in state contracting; and, to that end, to encourage full participation of Diverse 

Business Enterprises (as defined below) in all areas of state contracting pursuant to Executive 

Orders 565, 523, and 526.  For purposes of this section, “Diverse Business Enterprise(s)” shall 

mean a minority business enterprise, women business enterprise, veteran business enterprise, or 

service–disabled veteran-owned business enterprise, each as certified by or recognized as 

certified (as of the Effective Date) by the Commonwealth of Massachusetts Operational Services 

Division’s Supplier Diversity Office (SDO) pursuant to 425 CMR 2.00.  It is the Agency’s 

intention to create a level playing field on which Diverse Business Enterprises can compete fairly 

for contracts.  

 

 In addition to all other equal opportunity employment requirements of this 

Agreement, the Agency strongly encourages the use of Diverse Business Enterprises as 

consultants, contractors, subconsultants, subcontractors, and suppliers.  Lists of Diverse Business 

Enterprises certified or verified by the SDO are located at www.mass.gov/sdo.   

 

 The Consultant shall cooperate with the Agency and exercise good-faith efforts to 

seek opportunities for Diverse Business Enterprise participation.  At the time this Agreement is 

executed, Consultant shall submit a certified Diverse Business Enterprise Participation Schedule, 

in the form attached hereto as Exhibit B, to the Agency. The Diverse Business Enterprise 

Participation Schedule is incorporated by reference into the Agreement.   

 

 Consultant shall report on the amount of Diverse Business Enterprise participation in 

this Agreement by submitting a Diverse Business Enterprise Participation Schedule to the 

Agency by July 17th of each year on an annual basis until the expiration of the Term, unless 

otherwise specified by the Agency.  If electronic submission is preferable, the annual Diverse 

Business Enterprise Participation Schedule may be submitted at 

https://dbe.massdevelopment.com.   

 
 

ARTICLE VI – MISCELLANEOUS 

1. Assignment. This Agreement shall inure to the benefit of and be binding upon 

the Parties hereto and their respective successors and assigns, provided, however, that 

http://www.mass.gov/sdo
https://dbe.massdevelopment.com/
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Consultant shall not assign this Agreement 
 

2. Status of Consultant. Consultant and MassDevelopment acknowledge that 

Consultant is acting under this Agreement solely as an independent contractor and not as a 

partner, joint venturer or employee of MassDevelopment. Consultant acknowledges that 

Consultant shall have no authority to act for, bind or obligate MassDevelopment in any 

manner whatsoever, except to the extent expressly provided herein or otherwise specifically 

authorized in writing by MassDevelopment. 
 

3. Notices. Any notice or other communication required or permitted to be given 

hereunder shall be in writing, and shall be delivered personally, by facsimile (with a hard copy 

sent by a recognized overnight national courier service (e.g., FedEx) for next Business Day 

delivery) or shall be sent by certified or registered mail, return receipt requested, first-class 

postage prepaid, to the Parties at the addresses set forth below (or to such other addresses as 

the Parties may specify by due notice to the other): 
 

If to MassDevelopment: 

Massachusetts Development Finance 

Agency 99 High Street, 11th Floor 

Boston, MA 02110 

Attn:  Wendy O’Malley  

PACE Program Manager 
 

With a copy to:  
Massachusetts Development Finance 

Agency 99 High Street, 11th Floor 

Boston, MA 02110 

Attn: General Counsel 
 

If to Servicer:   
 

      

 

 
 

Any notice delivered to a Party’s designated address by (a) personal delivery, (b) 

facsimile (with a hard copy by recognized overnight national courier service), or (c) registered 

or certified mail, return receipt requested, shall be deemed to have been received by such Party 

at the time the notice is delivered to such Party’s designated address or facsimile number or, in 

the case of registered or certified mail, three (3) business days after deposit with the postal 

service. Confirmation by the courier delivering any notice given pursuant to this Section shall 

be conclusive evidence of receipt of such notice. Each Party hereby agrees that it will not 

refuse or reject delivery of any notice given hereunder, that it will acknowledge, in writing, 

receipt of the same upon request by any other Party and that any notice rejected or refused by 

it shall be deemed for all purposes of this Agreement to have been received by the rejecting 

Party on the date so refused or rejected, as conclusively established by the records of the U.S. 

Postal Service or the courier service. 
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4. Entire Agreement. This Agreement embodies the entire agreement and 

understanding of the Parties with respect to the subject matters contained herein. There are no 

representations, warranties, covenants or undertakings other than those expressly set forth or 

referred to herein or therein. This Agreement supersedes any and all prior and 

contemporaneous agreements and undertakings between the Parties with respect to the specific 

subject matters discussed herein. The failure of either Party to enforce at any time, or for any 

period of time, any provision of this Agreement shall not be construed to be a waiver of such 

provision. 
 

5. Validity. If any provision of this Agreement shall be held to be invalid or 

unenforceable, the same shall not affect in any respect whatsoever the validity or 

enforceability of the remainder of this Agreement. 
 

6. Waiver. No consent or waiver, express or implied, by a Party to or of any 

breach or default by another Party in the performance by such other Party of its obligations 

hereunder shall be deemed or construed to be a consent or waiver to or of any other breach or 

default in the performance by such other Party of the same or any other obligations of such 

other Party hereunder. Failure on the part of a Party to complain of any act or failure to act of 

another Party or to declare the other Party in default, irrespective of how long such failure 

continues, shall not constitute a waiver by such Party of its rights hereunder. The giving of 

consent by a Party in any one instance shall not limit or waive the necessity to obtain such Party’s 

consent in any future instance. No waiver shall be effective against either Party unless it is in writing, 

signed by that Party. 
 

7. Terminology. All personal pronouns used in this Agreement, whether used in 

the masculine, feminine, or neuter gender, shall include all other genders; and the singular 

shall include the plural and vice versa. The use herein of the word “including,” when 

following any general statement, term or matter, shall not be construed to limit such statement, 

term or matter to the specific terms or matters set forth immediately following such word or to 

similar items or matters, whether or not nonlimiting language (such as “without limitation,” or 

“but not limited to,” or words of similar import) is used with reference thereto, but rather shall 

be deemed to refer to all other items or matters that could reasonably fall within the broadest 

possible scope of such general statement, term or matter. 
 

8. Counterparts. This Agreement may be executed in any number of counterparts, 

each of which shall be deemed to be an original and all of which shall constitute one and the 

same agreement. 
 

9. Survival of Obligations. In addition to the indemnity obligation, any other 

provision where law, equity and common sense would require that said provision survive any 

termination, shall be deemed to have survived. 
 

10. Captions. Any captions to, or headings of, the articles, sections, subsections, 

paragraphs or subparagraphs of this Agreement are solely for the convenience of the Parties, 

are not a part of this Agreement, and shall not be used for the interpretation or determination 

of validity of this Agreement or any provision hereof. 
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11. Governing Law. This Agreement shall be construed in accordance with and 

governed by the laws and the decisions of the courts of the Commonwealth of Massachusetts 

without regard to its principles regarding conflicts of laws. 
 

12. Further Assurances. Consultant shall from time to time do such additional acts 

and execute and deliver such further instruments as MassDevelopment or its counsel may 

reasonably request to carry out the intent of this Agreement. 
 

13. Amendment. This Agreement may be amended or modified only by a written 

agreement executed by MassDevelopment and Consultant. Neither Party shall have the 

authority to waive this provision. 
 

14. No Third Party Beneficiaries. No term or provision of this Agreement or the 

exhibits hereto is intended to or shall be for the benefit of any person or entity not a party 

hereto, and no such other person or entity shall have any right or cause of action hereunder. 
 

15. Construction. Each Party acknowledges that it and its counsel have reviewed 

and revised this Agreement and that any rule of construction to the effect that ambiguities are 

to be resolved against the drafting Party shall not be employed in the interpretation of this 

Agreement or any amendments or exhibits hereto. 

16. General Limitation of Recourse. There shall be no liability under this 

Agreement of, nor any recourse under this Agreement to, any officer, director, shareholders, 

lenders, employee or agent of Consultant or of any affiliate thereof, or of MassDevelopment or 

of any affiliate thereof. The liability of Consultant shall be limited to the amounts recoverable 

in the insurance policies provided by Consultant to MassDevelopment, as part of this 

Agreement. 
 

17. Time of Essence. Time is of the essence of this Agreement and each and every 

provision herein. 
 

Consultant shall not cease or delay the performance of any work, including any 

disputed work, on account of any dispute arising out of or relating to the Agreement or work 

thereunder, and shall faithfully, diligently and continuously perform the work under the 

Agreement under protest. Failure to perform disputed work of any kind or nature under this 

Agreement because of a dispute shall be a material default of this Agreement and 

MassDevelopment shall have the right to terminate Consultant, without an opportunity to cure 

and without prejudice to any other right or remedy available to MassDevelopment. 
 

18. Ownership of Work Product. All data, evaluations, calculations, plans, studies, 

details, specifications, estimates, reports, documents, or other work product or deliverables 

created or acquired by Consultant pursuant to a Delivery Order issued under this Agreement, 

in both paper and original electronic program forms, shall become the property of the Agency 

as they are produced and shall be delivered to the Agency upon completion of individual 

Delivery Orders. Consultant may retain copies for its files and internal use, however, 

Consultant shall not disclose any of the work products of this Agreement to any third party, 

person, or entity, without prior written consent of the Agency. Upon reasonable notice, 
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Agency representatives shall have access to the work for purposes of inspecting same and 

determining that the work is being performed in accordance with the terms of the Agreement. 

 

19. Incorporation of RFP.  The terms, conditions and requirements of Request for 

Proposal No. ________, issued November 12, 2019 including, but not limited to, its General 

Provisions are incorporated by reference and made a part hereof. 

 

 

[Remainder of page intentionally left blank.] 
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IN WITNESS WHEREOF, the Parties have caused their authorized representatives to 

execute this Agreement effective as of the Effective Date. 
 

 

 
 

MASSACHUSETTS DEVELOPMENT 

FINANCE AGENCY 
 

By:  

Its:    

[CONSULTANT] 
 

By:    
 

Its:    

 

 

 

Approved as to form: 
 

 

 

Agency Counsel 
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EXHIBIT A 
 

FEE SCHEDULE 
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EXHIBIT B 

MassDevelopment’s Diverse Business Enterprise (DBE) Participation Schedule 

 

 
 
 

[See Exhibit A of MassDevelopment’s Diverse Business Participation Program Guidelines on 
immediately following pages] 
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[MassDevelopment’s Diverse Business Participation Program Guidelines] 
 

MassDevelopment strongly encourages the use of Diverse Business Enterprises (as defined in Section 4 

of the RFP) as consultants, contractors, sub-consultants, subcontractors, and suppliers in the 

procurement of its direct design, engineering, construction and all professional services.  Accordingly, 

MassDevelopment has developed a Diverse Business Participation Program (the “DBE Program”) which 

establishes criteria to encourage and measure participation by Diverse Business Enterprises in the 

provision of such services. 

The DBE Program addresses MassDevelopment’s commitment, and the commitment of respondents to 

this RFP, to seek opportunities for  Diverse Business Enterprise participation.  The DBE Program requires 

MassDevelopment to reach out to Diverse Business Enterprises in its contracting opportunities and to 

track the percentage of Diverse Business Enterprises which participate in Agency contracting at the 

direct contracting level.  The participation levels of Diverse Business Enterprises in MassDevelopment’s 

direct contracting will be reported to MassDevelopment’s Board of Directors annually. 

In addition, the DBE Program requires examination of respondent’s anticipated utilization of Diverse 

Business Enterprises at the subcontractor/subconsultant level, including the percentage of the total 

proposed price to be supplied by Diverse Business Enterprises and the identity of the work to be 

performed by Diverse Business Enterprises.  The DBE Program also considers the strategies and good 

faith efforts each respondent will use to obtain qualified Diverse Business Enterprise 

subcontractors/subconsultants and suppliers, how the respondent will interface with MassDevelopment 

for outreach, pre-solicitation review of subcontracting/subconsulting, and compliance monitoring and 

reporting.  It will also consider how the respondent will address resolving disputes with Diverse Business 

Enterprise subcontractors/subconsultants, including proposed termination and alternative plans for the 

substitution and replacement of Diverse Business Enterprise firms that have been terminated.  Finally, it 

will consider what technical assistance initiatives and supportive service strategies the respondent will 

employ to promote full participation by Diverse Business Enterprises and to support the efforts by such 

firms to build capacity. 

Respondent Submission Requirements 

As part of respondent’s proposal submission, the Participation Schedule (attached hereto as Exhibit A) 

must be submitted.  It is anticipated that contracts may meet the eligibility criteria of Part 2.  

Accordingly, the proposal submission should include a narrative with a summary of the below 

information. 

 

1. Explain how the respondent intends to ensure overall compliance with MassDevelopment’s 

policy of promoting equity and opportunity for Diverse Business Enterprises, including the 
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strategies the respondent used to obtain certified MBE, WBE, VBE or SDVBE subcontractors and 

suppliers to perform work or provide supplies for the project. 

 

2. Explain the good faith efforts the respondent has already made to obtain Diverse Business 

Enterprise participation, including: 

• The strategies the respondent has used to obtain certified MBE, WBE, VBE or SDVBE  
subcontractors and suppliers, 

• Documented communication with MassDevelopment about Diverse Business Enterprise 
outreach, 

• How the respondent used information concerning Diverse Business Enterprise 
subcontracting opportunities provided by MassDevelopment during the pre-proposal 
conference, if any, and/or through other means, 

• Solicitations placed by the respondent in general circulation media, trade association 
publications, minority-focused media and other reasonable and available means to 
obtain Diverse Business Enterprise involvement, 

• Written notifications sent by the respondent to Diverse Business Enterprises 
encouraging participation in the proposed contract, 

• Efforts the respondent made to identify specific portions of the work that might be 
performed by Diverse Business Enterprises, 

• A list of names, addresses, and telephone numbers of Diverse Business Enterprises that 
were contacted, 

• A description of the information provided to targeted Diverse Business Enterprises 
regarding the particular project, and  

• Efforts made by the respondent to assist Diverse Business Enterprises in obtaining 
bonding or insurance required by the Bidder/proposer or by MassDevelopment. 

 
3. Submit a  narrative explaining how during performance of the contract the respondent will 

maintain continued efforts to preserve and enhance Diverse Business Enterprise participation, 

including the respondent’s: 

• Description of how the respondent will interface with the MassDevelopment project 
manager and contract manager for outreach and assistance generally and with respect 
to the specific issues below, 

• Description as to how the respondent will abide by the monitoring and reporting 
requirements of the contract, 

• Description of the dispute resolution procedures the respondent will institute under its 
subcontracts with Diverse Business Enterprises to encourage amicable resolution of 
disputes and continued performance by the Diverse Business Enterprises, and 

• Description of the procedures and guidelines for the termination of Diverse Business 
Enterprises as well as for the identification and selection of substitutes. 
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EXHIBIT A 

MassDevelopment’s Diverse Business Enterprise (DBE) 1 Participation Schedule 

 
PART 1: CONSULTANT INFORMATION  

Business Name and Address:_____________________________________________________________ 

Contact Name and Phone Number:_________________________________________________ 

Email Address:_________________________________________________________________ 

 

Consultant is/is not Supplier Diversity Office certified as a DBE:  

□  Yes  □  No, not a certified DBE 

 

If yes, check appropriate category(ies) below (attach any SDO Certification Letters):  

□ MBE  □ WBE  □VBE    □SDVBE  

 

PART 2: NARRATIVE (if applicable) 

For contracts with values $50,000.00 or more, consultant must attach to this schedule a narrative containing: (1) 

communications regarding DBE outreach, (2) identification of the work that may be completed by any DBEs, (3) a 

dispute resolution process with DBEs, and (4) procedures for the replacement of DBEs if termination is required.   

 

PART 3: CONSULTANT’S DBE SUBCONTRACTORS/SUBCONSULTANTS  

Have you sought out DBE Participation at the subcontract/subconsultant level: □Yes   □No □N/A     If yes, 

which methods did you use: □ Solicitation placed in trade publications  □Written notification   

□ Assist DBEs in obtaining required bonding or insurance  □ COMMBUYS 

□Other:______________________________________________________________________________ 

If yes, complete the below list: 

Name and Address of Planned 

Diverse Business Enterprise 

Subcontractors/ 

Subconsultants 

Circle Appropriate Certification and 

attach Certification Letter from 

SDO 

Dollar Amount of Participation on a 

Massachusetts fiscal year (July 1 – June 

30) basis 

 MBE / WBE / VBE / SDVBE  

 MBE / WBE / VBE / SDVBE  

 MBE / WBE / VBE / SDVBE  

 MBE / WBE / VBE / SDVBE  

 MBE / WBE / VBE / SDVBE  

PART 4: CERTIFICATION (REQUIRED) 

Under the pains and penalties of perjury, I certify that the information provided on this form and all attachments is 

accurate. If the value of the contract is $50,000.00 or more, recertification of this document must occur annually, 

unless otherwise specified or requested by the Agency. 

 

Signature: _______________________________ 

Written Name: ___________________________ 
 
 

                                                           
1 For purposes of this schedule, DBE shall collectively refer to enterprises certified or verified by the Supplier Diversity Office 
(SDO) as Minority, Women, Service Disabled Veteran Owned Business Enterprises and Veteran Owned Business Enterprises 
(each respectively a MBE, WBE, SDVBE, and VBE).  The SDO certifications are located at www.mass.gov/sdo 

http://www.mass.gov/sdo

